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INSIDE THIS ISSUE: 

DATE:   Thursday, July 16th 
 
TIME:    Social Hour 5 p.m. 
              Dinner/Meeting 6 p.m. 
 
PLACE:    Doubletree Hotel 
    320 N. 44th Street  
                Phoenix, AZ 
                 
RSVP:     By July 14th online                              
     at www.aicaonline.org    
             
COST:     Company Adjusters—$5 pp
     Current Members—$30 pp 
     Non-members—$45 pp 

Payment can be made online using 
PayPal at www.aicaonline.org or by 
cash or check at the meeting. 
 
Please be sure to cancel your reserva-
tion via treasurer@aicaonline.org at 
least 48 hours in advance if you are 
unable to attend.  AICA pays for your 
dinner  whether you attend or not.  
Late cancellations and no-shows will 
be billed.   
 
Any questions or to RSVP and pay by 
cash/check at the door, please con-
tact treasurer@aicaonline.org. 

YOUR CLAIMS QUESTIONS ANSWERED BY A PANEL OF LEGAL EXPERTS 

 

PANEL MEDIATOR—Venessa Bragg is a partner with Elardo, 

Bragg, Appel & Rossi, P.C.  Venessa Bragg graduated magna 

cum laude with honors from Arizona State University and the 

Barrett Honors College in May 2003. While pursuing her       

undergraduate degree, Ms. Bragg studied abroad in France, as 

well as the United Kingdom and Ireland. She received her juris 

doctorate in only 2 ½ years from the Sandra Day O’Connor 

College of Law at Arizona State University in December 2007. 

She was nominated by her peers to be the law school         

graduation speaker. Her practice focuses on personal and 

commercial liability litigation, including automobile claims, 

premises liability, construction defect litigation, dram shop, 

bad faith, and professional malpractice. Ms. Bragg has handled numerous trials 

across the State of Arizona, as well as hundreds of depositions and arbitrations. 

Notably, Ms. Bragg collaborated with Mr. Elardo in the prosecution of a RICO fraud 

trial resulting in a $33 million dollar verdict on behalf of their corporate client. 

Ms. Bragg, along with Mr. Elardo, was a Top 10 Arizona Verdict Winner of 2008.  

Please send any questions you would like answered to Venessa Bragg at 

vbragg@ebarlaw.com.  Questions sent before the meeting will take precedence over 

questions asked during the meeting. 

 

Attorney Panel Bios & Photographs on page 3. 

M E E T I N G  T O P I C :   A T T O R N E Y  P A N E L  D I S C U S S I O N   

M E E T I N G  D E T A I L S  

http://www.aicaonline.org/meetings_jan2013.php
http://www.aicaonline.org/meetings_jan2013.php
mailto:treasurer@aicaonline.org?subject=Cancel%20Reservation
mailto:treasurer@aicaonline.org
mailto:vbragg@ebarlaw.com?subject=AICA%20Attorney%20Panel%20Discussion
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P R E S I D E N T ’ S  M E S S A G E  

For those of you who came out to our Salty Senorita event, I 
hope you had as much fun as I did.  We had a great turnout 
from both members and sponsors.  If you did not have a 
chance to attend, I hope you will consider coming to our next 
event in August, which is our Monsoon Bowling Bash.  Details 
regarding this event are listed on pages 4 & 5 of this newslet-
ter and are also available here on our website. 
 
The AICA events are a great way to get to know others in the 
industry and to have some fun while doing it.  We are so 
thankful for all of our sponsors who make these events      
affordable and fun for our association.   
 

If you are interested in participating in the AICA on a level other than just attending meetings and 
events, we are looking for members who would like to serve on the 2016 Board.  Board Members handle 
various duties in the Association so just because you commit, doesn’t mean you will be spending all of 
our free time working on AICA tasks.  If you would like more information about how to participate in 
this capacity. contact Ron Vinyard, AICA Vice President at vicepresident@aicaonline.org or contact any 
of our existing board members listed on page 10.  Elections will be held in November, which is right 
around the corner so please let us know that you are interested. 
 
Thank you! 
 
David A. Conger, AICA President 
president@aicaonline.org 

http://aicaonline.org/event/monsoon-bowling-bash/
mailto:vicepresident@aicaonline.org?subject=AICA%20Board%20Member%20Information
mailto:president@aicaonline.org
http://www.atirestoration.com/
http://www.abrarest.com/
http://fcafire.com/
http://www.atirestoration.com/
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A T T O R N E Y  P A N E L  B I O S  

Jason Bliss is a senior member of the Cavanagh Law Firm, P.A., in Phoenix, Arizona. He 
has 18 years of diverse experience in a wide array of litigated matters. He has been first 
chair trial counsel in personal injury, assault and landlord/tenant jury trials as well as in 
consumer fraud and landlord/tenant bench trials. In September of 2013 he obtained a 
defense verdict in a shooting case involving use of force and “stand your ground” princi-
ples (LaFonte v. Lewis). In February of 2015 he obtained a defense verdict and an award 
of all his clients’ attorneys’ fees in a construction case brought by a Maricopa County Bar 
Association Hall of Fame Member (Parks v. Thompson). Mr. Bliss has also argued scores 
of dispositive motions in state and federal courts, and has taken hundreds of lay and 

expert witness depositions. 
 
A significant portion of Mr. Bliss’ current practice focuses on the defense of commercial lines insured’s, with 
an emphasis on defending tire defect allegations, dram shop allegations, and construction-related allegations. 
Mr. Bliss has defended and resolved several catastrophic injury, multiple-fatality tire defect lawsuits. He has 
successfully defended national and local construction clients against allegations of defective construction or 
design. In dram shop lawsuits, Mr. Bliss has successfully defending numerous liquor licensee clients against 
liquor liability claims involving death or serious personal injury. 
 
Mr. Bliss also handles insurance coverage matters, including coverage opinions and the litigation of insurance
-coverage related disputes. On behalf of insurer clients, Mr. Bliss has filed and litigated declaratory judgment 
actions involving coverage for wrongful death claims, catastrophic construction-site injury claims, and other 
serious injury claims. In Pima County Superior Court in Tucson, he prevailed on two dispositive motions ulti-
mately establishing no coverage for the contested coverage portions of a combined wrongful death and cov-
erage lawsuit. 
 
Mr. Bliss also has considerable experience litigating non-insurance commercial disputes. In a real estate mat-
ter, Mr. Bliss represented the seller of a home accused of inadequate disclosure of an alleged construction 
defect. The case proceeded to the first day of a jury trial where it settled pursuant to terms in which the 
builder paid all settlement amounts including a portion of Mr. Bliss’ client’s attorney’s fees. Mr. Bliss also has 
recent experience litigating commercial disputes on behalf of clients in the banking industry, including cases 
involving the special considerations applicable to FDIC-purchased loan portfolios and other assets. Mr. Bliss 
also has experience litigating banking issues including successor corporate liability, trust fund liability, and 
fraudulent. 
 
Mr. Bliss has served as the Vice-President of the Willo Historic District, the President of the Sandra Day 
O’Connor Inn of Court, the Vice-President of the Litigation Section of the Maricopa County Bar Association, 
and he is a member of the Phoenix Art Museum Men’s Arts Council. He is also a Graduate of the Arizona Col-
lege of Trial. 

 
Josh Snell joined Jones, Skelton & Hochuli in 2005, and has been a Partner 

since 2012. He concentrates his practice on insurance coverage and bad 

faith, commercial litigation, personal injury defense and retail law.  

Mr. Snell received his J.D. from Baylor University School of Law in 2001 and his 

B.A., magna cum laude, from Grand Canyon University in 1996. He is admitted to 

practice in all state and federal courts in Arizona as well as the state courts in 

Texas. 

 

Michael Morgan—no bio or picture available  
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E X P E R T ’ S  C O R N E R — L E S S O N S  F R O M  D E F L A T E G A T E  

 
 
 
 
 
 
 
 
 

Flattened footballs emphasize chain of custody importance for insurers. 
By Christopher Fusco , Richard J. Halmo  

 
When Jermaine Kearse of the Seattle Seahawks made an impossible acrobatic catch on the Patriots’ seven-yard line near 
the end of Super Bowl XLIV, it seemed that the football spirits were conspiring again to snatch defeat from a New England 
Patriots’ victory (Remember Super Bowl XLII’s crazy, game-ending catch?). We know what happened next, though: the 
worst play call in the history of the game gave the Patriots the championship again and frustrated the clear will of the football 
gods. 
 
This certainly wasn’t supposed to be the outcome, given the allegations of cheating that dominated the run up to the big 
game. “DeflateGate” became a word symbolizing the charge that the Patriots had purposely deflated footballs below the 
NFL rule for regulation air pressure for the AFC Championship game against the Indianapolis Colts. The theory was that 
these balls were easier to throw and catch, as they were softer and less slippery in an outdoor game that featured bad 
weather. 
 
As the claims of cheating mounted against the Patriots and an investigation by a “white shoe” law firm commenced, crafty 
owner Robert Kraft employed a masterstroke of damage control to change the conversation. Kraft played the “chain of     
custody” card to insist that his team had done nothing wrong and that there was no proof of cheating by his team. 
 
In a surprise pre-Super Bowl news conference, Kraft shot back at the team’s critics by proclaiming, “If the [NFL’s]             
investigation is not able to definitively determine that our organization tampered with the air pressure in the footballs, I would 
expect and hope that the league would apologize to our entire team, and in particular, coach [Bill] Belichick and Tom Brady 
for what they have had to endure this past week.… I want to make it clear that I believe, unconditionally, that the New      
England Patriots have done nothing inappropriate in this process or in violation of NFL rules.… [W]e expect hard facts rather 
than circumstantial leaked evidence to drive the conclusion of this investigation.” 
 
Kraft shrewdly laid down an important legal marker. In sum, it is his position that if the league cannot prove with hard facts 
that the Patriots did something inappropriate to the footballs, then they are entitled to complete exoneration and a full Fish 
Called Wanda-style unreserved apology. After all, if the NFL cannot prove that the footballs were deflated while in the chain 
of custody of the Patriots, then it has no case against them. 
 
Kraft’s chain of custody argument has long been used in procedural evidence law. In the general legal sense, “chain of cus-
tody” often refers to the tracking and maintenance of evidence from the time it is discovered to the time it is used at trial. As 
noted by Lewis Bass and Thomas Redick’s book Products Liability: Design and Manufacturing Defects, the   authors state, 
“Documenting the chain of custody involves the identification of the location of the evidence when it was retrieved and all 
persons who came in contact with it until the time it was presented to the court.” Courts have held that the purpose of such 
documentation throughout the litigation period is to eliminate any question of tampering with the evidence in private before it 
is produced at the public trial. 

(Continued on page 10) 
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http://claims-management.theclm.org/home/authors/Richard-J-Halmo


Chain of custody issues traditionally arise in the context of criminal proceedings in which the state has to prove that the 
drugs they had in their possession were the same drugs that they obtained from the defendant at the time of his arrest. An 
Ohio appellate court, for example, noted in 1971 the importance of tracking the chain of custody in drug cases by explaining 
that “One white pill looks much like any other white pill, and hence, positive identification simply by observation is usually 
impossible.” 
 
However, with the advent and adoption of electronic discovery, chain of custody issues have become critical in civil litigation, 
too. Typically in a civil action, chain of custody issues arise when a party fails to follow proper protocol in producing         
electronically stored information (ESI) as evidence in preparation for trial. In a Nevada employment matter, a court found 
significant chain of custody issues in the defendant’s production of ESI, such as the party’s failure to properly search for 
relevant responsive email files or identify several encrypted files in production. The decision attributed most of these        
discovery failings to the defendant’s failure to follow best practices by completing the requisite chain of custody paperwork, 
which would have required all relevant databases to be searched by counsel. 
 
Snags with chain of custody issues usually can be prevented through proper documentation. The Supreme Court of         
Louisiana found that, in an action involving a school teacher’s positive drug test, an expert’s documentation regarding the 
teacher’s fluid sample, which included signatures on a chain of custody form and instructions for sending the sample for    
testing, formed a sufficient basis for the sample’s admission. The Louisiana Supreme Court also noted, “...courts have 
treated gaps within the chain of custody as a question involving the weight of the evidence, rather than its admissibility.” 
 
The notion that a chain of custody does not have to be “perfect” to be admissible is widely accepted across many            
jurisdictions. In Central Security and Alarm Co. Inc. v. Mehler, it was alleged that because a ledger book had been in the 
possession of the company instead of its original owner for more than a year, there was a large enough gap in the chain of 
custody to question the admissibility of entries concerning particular amounts paid. The Court of Appeals of New Mexico 
found that the gap in the chain of custody was not sufficient to completely bar the ledger book, however, primarily because 
there were other ways to prove that the entries were legitimate, such as canceled checks. Thus, in many jurisdictions, it is 
apparent that courts will not bar automatically the introduction of evidence when the gap in the chain of custody is not      
material. 
 
Though the break in the chain of custody is not an automatic bar to the evidence, the rule is not without its limits.  Generally, 
the standard for admissibility of such evidence is whether the court can determine, in all reasonable probability, that the evi-
dence has not been changed in any material manner. As stated by the New Jersey Appellate Division, “[I]t is not necessary 
for the party introducing such evidence to negate every possibility of substitution....”   Therefore, in a general sense, it is not 
enough for a party to show that there is a gap in the chain of custody, but rather that such a custody gap calls into question 
whether the evidence was materially changed during a perceived break in the chain of custody. 
 
In his comments, Kraft did nothing to explain what happened to the air pressure in the footballs while they were in sole pos-
session of the Patriots (other than to offer denials of wrongdoing). Instead, what Kraft told the league’s investigators is that 
other people came into contact with the footballs, including the league’s own officials. Kraft clearly is indicating that the Patri-
ots’ chain of custody had been broken by a force outside of the organization’s authority, and in that “break,” the footballs 
may have been altered. 
 
Because it appears clear that the footballs were changed in a material manner, Kraft is attempting to disclaim liability by indi-
cating that the break in his organization’s chain of custody of the footballs was the sole reason for the aberration.   Indeed, 
most of the information so far seems to indicate that no one really knows who had possession of the footballs prior to the 
referees’ inspections of them. The effect of this argument is this: If the league doesn’t have the horses to show clear cheat-
ing, then the Patriots are going to challenge any type of punishment, suspension, or loss of draft picks. Since there appears 
to be no documentation of the chain of custody of the footballs prior to game time, Kraft is shrewdly putting the onus on the 
NFL to establish that the chain of custody laid solely with the Patriots. 
 
All of this puts enormous pressure on the investigating law firm to come forward with well-defined proof of cheating and the 
identity of the wrongdoer. Further hampering the league’s ability to prove wrongdoing is the fact that the referees inspected 
the balls themselves and found them to be satisfactory for the game. Kraft is betting that the situation will   remain murky, 
there will be no smoking gun witness, and that chain of custody issues will serve to insulate his team. 
 
The team owner’s chain of custody throw down was no accident and was meant to send a clear message to the league to 
hand over the Lombardi Trophy and let the football gods be vanquished.    

E X P E R T ’ S  C O R N E R — C O N T ’ D  

Page 10 A I C A  B U L L E T I N   



Page 11                                           

PRESIDENT 
David A. Conger, RGA, RPA 
Western Claims & Appraisers 
520.790.4808 
president@aicaonline.org 
 
VICE PRESIDENT 
Ron Vinyard 
Assurant Specialty Property  
623.274.9354 
vicepresident@aicaonline.org 
 
SECRETARY 
Jon Peterson 
EMC Insurance Companies 
623.980.0089 
secretary@aicaonline.org 
 
SERGEANT AT ARMS 
Bryan Houser 
Belfor Property Restoration 
623.434.3333 
Bryan.houser@us.belfor.com 
 
PARLIAMENTARIAN 
Venessa J. Bragg. Esq. 
Elardo, Bragg, Appel & Rossi P.C. 
vbragg@ebarlaw.com 
 
MEMBER AT LARGE 
Logan Erickson 
Envirocheck, Inc. 
623.772.5985 
logan@envirocheckinc.com 
 

MEMBER AT LARGE 
Jana Gutierrez 
Knipp Contracting 
602.361.3663 
jana.gutierrez3@gmail.com 
 
MEMBER AT LARGE 
Matthew Thompson 
Rimkus Consulting Group, Inc. 
602.510.4934 
mmthomps@rimkus.com 

GOLF CZAR 
Jeff Moore 
American Technologies, Inc. (ATI) 
909.322.3476 
jeff.moore@ATIrestoration.com 
 
TECHNOLOGY CZAR 
 Karl Epps, EnCE, CHFI 
 Epps Forensic Consulting, PLLC 
 623.463.5544 
 karl@eppsforensics.com 
 
PAST PRESIDENT 
Nadine Mar, AIC, CCLA, ARM 
EMC Insurance Company 
800.432.8422 
Nadine.F.Mar@emcins.com  
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