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Jack Ballentine is currently serving as the Fire Investiga-
tions Administrator for the Phoenix Fire Department.  Prior 
to his current position he worked 30 years for the Phoenix 
Police Department while being assigned to patrol, walking-
beat, undercover, organized crime and homicide. 
 
During his time with the Phoenix Police Department he be-
came recognized as an expert in motorcycle and prison 
gangs, crime scene investigations, criminal syndicate inves-
tigations and murder conspiracy investigations.   
 

He also served on the Dignitary Protection Team and pro-
tected dignitary‟s that included Presidents Bush, Clinton, 
Reagan and Carter.  He has also protected Margret 
Thatcher and Mohamed Ali, to name a few.  Additionally, 

Jack works as an Adjunct Faculty Member for Maricopa Community College District and 
teaches the Criminal Investigations course to police officers aspiring to become detec-
tives.  
 
Jack Ballentine spent fifteen years undercover operating as a hired hit man.  During his 
time in this role he indicted 24 individuals who hired him to kill another person.  He also 
played the role of seven different characters and has been reported worldwide as a cha-
meleon.  Every person who conspired with Jack was found guilty of the crime „conspiracy 
to commit murder‟ and sentenced to prison.  He has since written the book, „Murder for 
Hire‟ and all proceeds from the book and TV/Movie rights are being donated to the 100 
Club of Arizona.  This organization helps families of Public Safety members who are killed 
or injured in the line of duty.  

G U E S T  S P E A K E R — J A C K  B A L L E N T I N E ,  F I R E  

I N V E S T I G A T I O N S  A D M I N I S T R A T O R  F O R  T H E  

P H O E N I X  F I R E  D E P A R T M E N T   

The AICA is proud to have chosen the 100 club as the AICA gives back charity for Octo-
ber.  
 
The concept of the “100 Club” was born in Detroit 
in 1952, following the fatal shooting of a young 
Detroit officer. Moved by the situation, William M. 
Packer, who was the largest Pontiac Dealer in 
the nation and a friend of the police commis-
sioner, wrote to 100 of his friends encouraging 
them to donate to a fund for the fallen officer. He 
received a 100 percent response rate. Packer 
and the commissioner met with the expectant 
widow, reviewed her finances and arranged to 
pay off the mortgage on their recently purchased 
home, pay all the bills, set up an education ac-

(Continued on page 5) 
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The AICA would like to extend its deepest 
and sincerest condolences to the Anderson 
family, Emergency Restoration Experts 
and friends of Brent. We shall all miss you 
and remember your example. 
 

Brent, in one word, was an “Icon” in the 
Insurance Claims and Restoration commu-
nity.  His contributions to our industry will 
be sorely missed.  We take this opportunity 
to honor Brent‟s memory and the impact he 
made in our lives and in our hearts. 
 
Brent Anderson was truly one of those individuals who „never 
met a stranger‟.  His ability to genuinely connect with people cre-
ated many lifelong friendships.  Brent was born in Mesa, AZ and 
spent his youth in Mesa and Tucson.  At the age of 19, Brent 
went on a mission for his church to Argentina where he learned 
to speak fluent Spanish.   Brent went on to have 4 children - 
Brandon, Traci, Heather and Jaime.  He also had 14 grandchil-
dren ranging from 19 years old to 3 years old.  Brent had a zest 
for traveling and particularly enjoyed his trips to Rocky Point and 
Puerto Vallarta.  He loved being outdoors, especially if it involved 
enjoying a sunny day by the pool or on the beach.  The deep 
love and dedication he had for his children and grandchildren 
was a priority. Brent spent many a weekend taking his grandchil-

dren on excursions and always made 
sure he stocked sugar cookies with pink 
frosting for their visits. 
 
Brent began his career in insurance resto-
ration more than 20 years ago.  He spent 
the last 8 years as a Key Account Man-
ager with Emergency Restoration Ex-
perts.  Brent was more than just an em-
ployee.  He was a leader, motivator, and 
friend.  He exuded positivity and his bright 
outlook was infectious.  “Are you pumped 
up?” was a daily phrase around the office.    

Brent was a pioneer in marketing within the Restoration industry 
as well.  Brent had an uncanny ability to make a new acquaint-
ance feel they had been friends for years.  He not only paved the 
way in marketing to the industry, he set the bar in building strong 
client relationships.  Brent‟s favorite phrase when speaking about 
his accounts was “Gotta dazzle „em!”.  His dedication to his cli-
ents resulted in a trust and bond that was unsurpassed.   
 
In the journey of life some people leave a mark so deep that it 

becomes impossible to forget them.  Brent - our dear friend, col-

league, father, and grandfather, you will live on in our memories 

forever. 
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Thank you to the following companies for the great door 
prizes donated for our September meeting:  
 

 Abracadabra Restoration - Melissa Mullin 

 Crawford & Co. Helen Vouniozos 

 Damage Control - Nicole Nelson 

 FrsTeam - Andrea Hesketh 

 Getty Engineering Services - Paul Getty 

 Rimkus - Dawn Pacheco 

 ServiceMaster All Care - Mike Benner 

 SOS Restoration - Nanette Varela 

S E P T E M B E R  D O O R  P R I Z E S  2 0 1 2  A I C A  B O A R D  

E L E C T I O N S  I N  N O V E M B E R   

If you are interested in running for a position on the board, 
please submit a short bio telling a little about yourself and 
what you think you can bring to the table as a board member 
to rwerth@berkleyrisk.com OR bruce@macsllc.com. 
 
Please remember that only adjusting 
members can run for officer positions all 
others are eligible to run as members at 
large. 
 
Good Luck! 

mailto:rwerth@berkleyrisk.com
mailto:bruce@macsllc.com
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SUIT LIMIT - Discovery rule applied in determining when 2 year limit 
started - MA 
 

Mulhern v. Philadelphia Indem. Ins. Co. 
No. 10-10125, 2011 WL 3563126 (D.Mass. 8/15/2011) 

 

In Brief 
Suit limitation period of two years began to run, under the discovery 
rule, only when events occurred or facts surfaced that would have 
caused a reasonably prudent person to become aware that he or 
she had been harmed. Here, damage began to appear during pile 
driving from neighboring construction, which occurred over a period 
of several months. Whether the insured should have known that the 
visible cracks in the doorframes and the shifting of the walls and 
floors were the incipient signs of substantial structural damage was 
an issue of fact for the jury to decide. Next, the earth movement 
exclusion was found to potentially apply to loss caused by improper 
compaction of urban fill beneath the insured building. However, a 
question of fact remained as to whether the loss was due to the ex-
cluded defects in the fill or covered vibrations from the neighboring 
pile driving. Lastly, the policy's Additional Coverage for Collapse did 
not apply to the insured's claim for its cracked rubber roof because it 
did not constitute an abrupt falling down or caving in as required by 
the policy.  
 

Facts 
In 1997, the owner of an old warehouse converted the insured build-
ing into a patient care facility and leased it out to a tenant. Because 
the building was constructed over a layer of urban fill, the exterior 
walls and interior column piers were buttressed with concrete piles 
driven deep enough into the earth to carry the building's weight. The 
tenant purchased a commercial policy (with the owner listed as loss 
payee) that was in effect from October 27, 2007 to October 27, 
2008. On December 7, 2007, the Greater Boston Food Bank began 
construction of a new facility on property adjacent to the patient care 
facility. The work required the sinking of concrete piles into the adja-
cent ground. Between December 2007 and mid-March of 2008, 288 
concrete piles were driven into the ground with depths of almost 190 
feet. 
 

The insured tenant first noticed signs of structural damage between 
December 19, 2007 and January 17, 2008. However, the extent of 
the damage was disputed. The parties agreed, though, that two 
doorframes had cracked and that some walls and sections of the 
floor were no longer level.  
 

On February 1, 2008, the insured claimed that the building was hit 
by pile driving vibrations that were likely triple or more the federal 
damage threshold. By mid-February, the building was showing floor 
heaves, ceiling tiles were shifting, and additional walls had begun 
cracking. On March 11, 2008, the insured formally made a claim 
with its insurer. The insurer's investigation revealed that vibrations 
from pile driving from the adjacent property caused alterations to the 
layer of urban fill beneath the building's concrete slab floor slabs, 
which in turn caused the floor to lose its structural support in areas 
not supported by pile caps. The insurer estimated the cost of repair 
of the subsurface damage at $1,200,000. 
 

On July 7, 2008, the insured filed another claim after the three-year-
old rubber roof of the building developed a split of .75 inches along 

(Continued on page 4) 
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forty feet of its center. The spilt compromised the nearby storm 
drains. The insured repaired the roof immediately. On July 21, 
2008, the insured filed another claim when another portion of the 
roof cracked, which caused severe flooding that forced the in-
sured to shut down patient counseling sessions for the day. The 
insured again immediately made necessary roof repairs. On No-
vember 24, 2008, the insurer issued a check in the amount of 
$30,000 for water damage arising out of the July 21, 2008 claim. 
On December 15, 2008, the insurer denied the claim for struc-
tural damage on the grounds that the policy's earth movement 
excluded precluded coverage. 
 

On January 27, 2010, the building owner filed suit against the 
insurer. In response, the insurer argued that the insured's com-
plaint was barred by the two-year Massachusetts statute of limi-
tations on insurance contract actions since the loss occurred on 
January 17, 2008 and the suit was not field until January 27, 
2010. The building owner replied that the loss did not occur until 
February 1, 2008, when a sudden escalation of the pile driving 
sent shock waves through the soil. The building owner conceded 
that some damage was noticeable by mid-January of 2008 but it 
did not become appreciable until after the February 1, 2008 
shock waves began. 
 

The insurer also argued that the structural damage caused by 
the vibrations from the neighboring pile driving was excluded by 
the policy's earth movement exclusion. In response, the building 
owner argued that the exclusion should be read to bar only cov-
erage of naturally occurring earth movements and not man-made 
events. Lastly, the building owner argued that the damage to the 
roof and the ensuing water damage from it were covered under 
the policy's Additional Coverage for Collapse. However, the in-
surer argued that the damage alleged did not fall within the pol-
icy's definition of collapse.  
 

Policy Language 
The building owner's commercial property policy contained the 
following earth movement exclusion: 
 

1. We will not pay for loss or damage caused directly or indi-
rectly by any of the following. Such loss or damage is ex-
cluded regardless of any other cause or event that contrib-
utes concurrently or in any sequence to the loss . . . . 

 
b. Earth Movement 

 

(1) Earthquake, including any earth sinking, rising or 
shifting related to such event; 

 

(2) Landslide, including any earth sinking, rising or shift-
ing related to such event; 

 

(3) Mine subsidence, meaning subsidence of a man-
made mine, whether or not mining activity has 
ceased 

 

(4) Earth sinking (other than sinkhole collapse), rising or 
shifting including soil conditions which cause set-
tling, cracking or other disarrangement of founda-
tions or other parts of realty. Soil conditions include 
contraction, expansion, freezing, thawing, erosion, 
improperly compacted soil and the action of water 
under the ground surface. 

 

Id. at 3. 
 

The section for Additional Coverage - Collapse included the fol-
lowing: 
 

[c]ollapse means an abrupt falling down or caving in of 
a building or any part of a building with the result that 
the building cannot be occupied for its intended pur-
pose. 
 

id. at 6, and: 
 

. . . .  
 

[a] building that is standing or any part of a building 
that is standing is not considered to be in a state of 
collapse even if it shows evidence of cracking, bulging, 
sagging, bending, leaning, settling, shrinkage or ex-
pansion. 
 

Id. at 6, fn 7. 
 
Trial Court Holding 
Insurer's motion for partial summary judgment was denied. 
 

Trial Court Rationale 
 
I. DISCOVERY RULE APPLIED IN DETERMINING WHEN TWO
-YEAR STATUTE OF LIMITATIONS BEGAN 

(Continued from page 3) 
 

(Continued on page 6) 

E X P E R T ’ S  C O R N E R  C O N T ’ D   



Page 5 A I C A  B U L L E T I N  

count for the yet unborn child and deposited $7,000 in the 
widow‟s checking account. 
 
In 1965, a young Phoenix officer was killed in the line-of-duty. 
Several acquaintances with knowledge of the Detroit 100 Club 
got together and started the Phoenix 100 Club, and became 
an official 501(c)(3) nonprofit organization in 1968. One of the 
earliest members was Frank Haze Burch. Frank‟s father was 
the first Phoenix police officer killed in the line-of-duty in 1924, 
when Frank was just five years old. 
 
Throughout the decades, the 100 Club of Arizona evolved its 
mission in a variety of ways. First, in 1994, the 100 Club of 
Arizona elected to provide immediate financial assistance to 
firefighters and law enforcement officers seriously injured in 
the line-of-duty, in addition to the families of officers‟ who died 
in the line-of-duty. In 1997, Native American reservation tribal 
firefighters and law enforcement officers where added as re-
cipients. Today, the 100 Club of Arizona supports all police, 
correctional, probation and parole officers, firefighters, and 
federal agents who are serving and protecting the citizens of 
Arizona. This includes all county, tribal, state and federal lev-
els. 
 
The 100 Club of Arizona and its members realize that money 
can never make up for the loss of or disability of a loved one, 
but it can be helpful in covering immediate expenses. In addi-
tion, the 100 Club of Arizona has a committee of experts, a 
Professional Advisory Team including members of the fallen 
officer‟s agency, CPAs, attorneys, trust officers, brokers, finan-
cial consultants, insurance consultants and employee benefits 
consultants. This team, at the survivor‟s request, will advise 
and counsel families in a wide-range of areas without cost or 
obligation. 
 
The 100 Club Scholarship Program was launched in 2007 and 
in its first year awarded 13 scholarships totaling $38,000.   For 
the 2011-2012 school year, the 100 Club is awarding 48 new 
scholarships totaling $159,750.   
 
 Immediate family members of any active public safety officer 
or firefighter in the state of Arizona are eligible to apply. Appli-
cation deadline is in February of each year and scholarships 
are awarded based on quality of application, essay and inter-
view performance. 
 
 Since the inception of the program, the 100 Club has awarded 
more than $450,000 in scholarships. 
 
Lets give back in a big way to show appreciation for those who 
give so much! 

(Continued from page 1) 
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Whether the insured should have known that the visible cracks in 
the doorframes and the shifting of the walls and floors were the 
incipient signs of substantial structural damage was an issue of 
fact for the jury to decide. 
 

Under Massachusetts law, a suit must be brought within two 
years from the time the insurance loss occurred. Mass. Gen. 
Laws. Ch. 175, sec. 99. 
 

In Parker v. Worcester Ins. Co., 247 F.3d 1 (1st Cir. 2001), inter-
preting a similar Connecticut statute of limitations, the court held 
that in the case of a non-obvious injury or loss, the limitations 
period begins to run only when a reasonable person would have 
learned of the injury or loss. Id. at 4. Like Connecticut, Massa-
chusetts tempers the harshness that results from a rigid applica-
tion of a statute of limitations by incorporating a discovery rule. 
Under this rule, a limitations period begins to run only when 
events occur or facts surface that would cause a reasonably pru-
dent person to become aware that he or she had been harmed. 
Id. at 4, citing Felton v. Labor Relations Comm'n, 33 
Mass.App.Ct. 926, 927 (1992) and Loguidice v. Metro Life Ins. 
Co., 336 F.3d 1, 6 (1st Cir.2003). 
 

The question when an insured knew or should have known of his 
cause of action is one of fact, which in most instances will be 
decided by the trier of fact. Even if the facts were undisputed, a 
reasonable factfinder could draw varying conclusions as to 
whether a reasonable person should have known from these 
facts that a substantial structural flaw was present or at least 
likely. Id. at 4, citing Parker. 
 

II. EARTH MOVEMENT EXCLUSION PRECLUDED COVER-
AGE FOR DEFECTS IN URBAN FILL EVEN THOUGH NOT 
NATURAL 
 

The insurer was entitled to judgment only to the extent that the 
insured was precluded from arguing that the policy covers dam-
age caused by defects in the urban fill. Improperly compacted 
soil was clearly a manmade condition, which the plain language 
of the policy excluded from coverage. The building owner's argu-
ment could not be squared with the text of the exclusion, which 
listed at least one human-created cause -improperly compacted 
soil - among the excluded soil conditions. Id. at 5, citing Ruede v. 
Florence, 220 P.3d 113,117 (Or. App. 2009). 
Therefore, the policy was not ambiguous in this respect. Where 

the terms of an exclusionary clause are plain and free from ambi-
guity, the words will be construed in their ordinary sense and will 
not be strictly construed against the insurer. 
 

III. DESPITE ENFORCING BROAD PREFACE, EARTH MOVE-
MENT EXCLUSION DID NOT APPLY IF LOSS WAS CAUSED 
ONLY FROM PILE DRIVING VIBRATIONS 
 

There was a material dispute of fact as to whether improperly 
compacted soil was the cause of the damage or whether vibra-
tions emanating from the pile driving were the exclusive cause. 
This was an issue of fact for the jury to resolve. 
There was some support for the proposition that under Massa-
chusetts law, an anti-concurrent causation provision bars cover-
age for damage that results directly or indirectly from an ex-
cluded cause, regardless of whether covered acts also contribute 
to the damage. Id. at 6, citing Jussim v. Mass. Bay Ins. Co., 415 
Mass. 24, 27, 30-31 (1993); Alton v. Mfrs. & Merchs. Mut. Ins. 
Co., 416 Mass. 611, 614-615 (1993); and Driscoll v. Providence 
Mut. Mut. Fire Ins. Co., 69 Mass.App.Ct. 341, 347 (2007).  Nev-
ertheless, the court found the earth movement exclusion would 
not apply if the damage were determined to be due solely from 
the piling vibrations. 
 

IV. ADDITONAL COVERAGE FOR COLLAPSE DID NOT AP-
PLY 
 

The loss to the building's roof and the ensuing water damage 
was not covered under the policy's Additional Coverage for col-
lapse. The alleged cracks in the building's roof did not constitute 
an abrupt falling down or caving in as required by the policy. The 
building owner did not meet its burden of proving coverage under 
this provision of the policy.  
 

Comments 
Suit Limitations 
 

Pursuant to Massachusetts statute, M.G.L.A. 175 § 22, any stipu-
lation, condition or agreement "limiting the time for commencing 
action against it [the insurer] to a period of less than two years 
from the time when the cause of action accrues" will be void.  
Here, the policy did not contain a suit limitation of less than two 
years.  Instead, the issue was when the two-year period should 
begin. If the clock started ticking when damage first appeared, 
the suit would have been barred. However, if the clock started 
ticking several months later, when the damage was more severe, 

(Continued from page 4) 

(Continued on page 7) 
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then the suit would not have been barred by the two-year limit. The 
court stated that under the "discovery rule" in Massachusetts the 
limitations period begins to run only when events occur or facts sur-
face that would cause a reasonably prudent person to become 
aware that he or she had been harmed.  
 

Earth Movement Exclusion 
 

Under older versions of the earth movement exclusion, courts have 
been split as to whether the earth movement limitation should be 
limited to natural and/or catastrophic events or whether it should be 
applied to manmade/smaller events such as drilling, construction, 
traffic vibrations, etc.  Note, some newer commercial and homeown-
ers policies have tried to resolve this dispute by containing language 
indicating that the earth movement exclusion applies whether or not 
the loss results in widespread damage or affects a substantial area. 
Also, the earth movement exclusion in the ISO homeowners form 
(HO 00 03 10 00) makes explicit reference to the exclusion applying 
whether caused by human or animal forces or any act of nature.  
 

The court's ruling in Mulhern regarding the applicability of the earth 
movement exclusion was somewhat confusing, if not incomplete. On 
the one hand, it stated that the earth sinking section of earth move-
ment exclusion was not limited to natural causes as a result of the 
policy's reference to "improperly compacted soil," i.e., a man-made 
event. On the other hand, the court implied that the earth movement 
exclusion did not apply to loss caused by vibrations from the 
neighboring piling. The court did not state why the earth movement 
exclusion did not apply to vibrations.  
 

Note, a Florida court in Castillo v. State Farm Florida Ins. Co., No. 
3D06-2874, 2007 WL 3005974, --- So.2d --- (Fla. App. 3rd Dist. 
10/17/07), held that an earth movement exclusion would not pre-
clude coverage for damage caused by blasting if the blasting cre-
ated shockwaves and vibrations that damaged the insured building 
without displacement of the earth. Perhaps the court in Mulhern was 
adopting a similar "displacement of the earth" rationale as that in 
Castillo. This still appears odd since the parties stipulated that 
"vibrations from pile driving . . . traveled through the ground and 
caused alterations to the layer of urban fill . . . beneath the Building's 
concrete floor slab." Id. at 6. This stipulation seems to suggest there 
was a displacement of the earth. 
 

Anti-Concurrent Causation Provision 
 

Lastly, it should be noted that the court was not refusing to enforce 
the anti-concurrent causation provision here. To the contrary, it 
noted that Massachusetts courts have previously enforced this pro-
vision. The court's holding suggests that if excluded improper soil 
compaction contributed to the loss, then the earth movement would 
preclude coverage, even if covered vibrations from the pile driving 
also contributed to the loss. However, if the loss was due solely to 
the covered vibrations, then the exclusion would not apply.  
 

Author:  Jeffrey Kerensky 
 
SPECIAL REPRINT 
Copyright Property Loss Research Bureau 2011 
(reprinted with permission) 
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