
TOPIC:  Negotiation Styles, Tactics, and Results  

In negotiating settlements, parties look at their underlying interests rather 
than merely stating and re-stating their positions and demands.  To success-
fully negotiation, parties need to work together to find common ground that 
provides some concession, but also meets each party's own needs.  

Good negotiation skills include recognizing one's own values, concerns, and 
motives, while recognizing the other side's values, concerns and motives in 
order to find common ground.  Planning is critical to successful negotiation. 
 
This seminar will discuss different negotiation styles, tactics and results.  A 
creative approach to settlement is often the best way to achieve results.  Dis-
cussion will include observation of one's own and one's opponent's negotia-
tion styles and arguments, effective negotiation tactics, and ways to achieve 
desired results.  
 

GUEST SPEAKERS: 
 
ROSARY A. HERNANDEZ practices in the areas 
of insurance litigation defense with an emphasis on 
construction defect litigation.  Ms. Hernandez at-
tended the University of Texas at Austin and received 
her Bachelor of Arts degree and attended the Univer-
sity of Notre Dame Law School, receiving her Juris 
Doctor in 1993.  Ms. Hernandez has practiced with 
defense firms in both Texas and Southern California 
defending personal injury and professional malprac-
tice claims.  She is a member of the State Bar Associa-
tions of Texas, California and Arizona as well as the 
Maricopa County Bar Association, the Arizona Women‘s Lawyer‘s Associa-
tion and the Arizona Association of Defense Counsel.   

 
RACHEL C. NIES graduated from the University of 
San Diego with a Bachelor of Arts degree in Philoso-
phy, and earned her Juris Doctor degree in 1994 from 
Southwestern University School of Law in Los Angeles, 
California.  Rachel practices insurance defense and in-
surance coverage litigation.  Her areas of practice in-
clude insurance coverage, construction defect and in-
surance-related litigation.  She is a member of the State 
Bars of California, Arizona, and Oregon, and is also a 
member of the CPCU Society. 
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September Meeting 

Interested in sponsoring the social hour?   

Contact Shiloh Mckasson at (623) 434-9445. 

 

MEETING  

DETAILS: 

 

SEPTEMBER  17TH 

 

5 PM SOCIAL HOUR 

6 PM MEETING/

DINNER 

 

DOUBLETREE HOTEL 

44TH & Van Buren 

Phoenix 

 

Rsvp By september 15  

at 

www.aicaonline.org 

or  

jenifer@pinnacle-

restore.com  

or  

(480) 206-4297 

 

Payment can be made 

online at our website 

www.aicaonline.org 

with paypal or by    

cash or check at        

the meeting 

 

$25 pp—members 

$30 pp—nonmembers 
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President’s Message 
I hope you had an enjoyable and relaxing summer.  This 
should be especially so since we‘ve not had any monsoon 
to speak of. 
  
The AICA conducted two events over the summer, the 
Xactimate Training Course and the Volleyball, Horseshoe 
event at Salty Senoritas.   
  
The Xactimate training class was well attended however we 
had room for more attendees.  This might be something 
we consider again in another two years. 
  
The event at Salty Senoritas was well attended.  We had 
approximately 8 volleyball teams and 12 horseshoe 
teams.  The best part of the evening was no one got in-
jured. 
  
We are planning some more exciting things before year‘s 

end so stay tuned for upcoming announcements. 
  
It is that time of the year again to start planning for the 
board elections.  We are going to have one opening for 
member at large.  The member at large can be either an 
insurance adjuster or vendor.  We will have two openings 
for the officers, the Secretary and Treasurer.  These two 
positions can only be held by insurance adjusters.  Please 
consider supporting the AICA by becoming a board mem-
ber. 
  
We look forward to seeing you at the September meeting. 
 

Joe Hendren 
(480) 563-3838  Telephone 
(480) 563-3939  Fax 
phoenix@americlaim.com 

 

LOOKING FOR AFFORDABLE ADVERTISING OPPORTUNITIES FOR YOUR BUSINESS?   

CONSIDER AD SPACE WITH THE AICA IN OUR NEWSLETTER OR ON OUR WEBSITE. 

 

CONTACT ALAINA BOERSEN AT (602) 437-5455 OR aboersen@andeng.net 

mailto:phoenix@americlaim.com
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Expert’s Corner—Savvy Handling Can Lead to Better Outcomes 

PRODUCT LIABILITY CLAIMS 
There are three types of product liability claims: 1) strict liability 
challenges the design or manufacture of the product itself; 2) 
negligence challenges reasonableness of a manufacturer‘s conduct; 
and 3) breach of warranty challenges a product‘s ability to live up 
to the seller‘s promises. 
 

Strict liability is the most problematic because of its unique 
standard of proof. To successfully prove a strict liability claim, a 
plaintiff must show the following: 
 

 The product was defective. 
 The defect existed when the product left the   

manufacturer‘s control. 
 The defect was a cause of the claimed injuries. 

 

A product may be defective in three ways. One way is by  de-
sign — for instance, with sharp Doritos. A product may also be 
defective by manufacture — as in the case of the finger in 
Wendy‘s chili — or by failure to warn, as when McDonald‘s 
coffee was said to be dangerously hot. If a person is injured 
using a product, then generally only the condition of the prod-
uct itself matters in the eyes of the law, which often deems ir-
relevant that person‘s conduct when the accident occurred.  
 

Gathering Basic Facts 
It is imperative to collect as much information as is available 
about the product — its history, the accident, and the claimant 

— as early as possible in the claim stage.  
 
Most products contain labels indicating the product‘s model 
number, serial number, and the date of manufacture. This will 
enable claim professionals to identify relevant product recalls 
and the model product‘s history of use in the field from prior 
clam and lawsuit data. Likewise, many products contain labels 
indicating that they meet or exceed certain standards, which 
allows one to identify what regulatory and industry require-
ments are applicable to the product. For every product, there 
should be instructions about assembly, maintenance, and use, 
all of which will allow one to better investigate both how and 
why an accident occurred. 
 
Every product has a history. The date when a product was pur-
chased or installed allows the claim handler to determine 
whether the accident arose from the malfunctioning of a rela-
tively new product or the wearing of an aged item. How the 
product was installed and maintained and whether it was altered 
allows the claim handler to deduce whether the accident arose 
from misuse or abuse of the product. Sources of such informa-
tion exist in the product‘s installation and maintenance files, 
which will be on-site with a product or in the hands of third-
party installers and service technicians. On-board computers 
also may contain information as to how the product was being 
operated at the time of the accident.  
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Expert’s Corner cont’d 

Every accident scene provides a wealth of information about how 
and why an accident occurred. Therefore, every product and 
scene should be preserved to the fullest extent, and any alteration 
of the product or scene must be thoroughly investigated and 
documented. Photographs of the product and accident scene 
should always be taken, and from a variety of angles and dis-
tances. Remember that failing to do so could result in the loss of 
evidence that could be indispensable to the insured‘s defense. As 
many accidents are investigated by some federal or state agency, 
the claim handler should secure such agencies‘ accident reports 
and photographs. Some agencies are even making their photo-
graphs available online. Also, many accidents are covered by re-
porters, so obtain all relevant news reports. Often, this informa-
tion allows the claim handler to determine whether (and how) a 
product or a scene was altered post-accident. Additionally, this 
information identifies those involved in, and witnessing, the acci-
dent.  
 
As is the case in all personal injury claims,  collection of informa-
tion about the claimant is essential. In the product liability realm, 
however, collection of medical data from the day of and initial 
days following an accident is particularly helpful. This data not 
only reflects the claimant‘s condition at the time of and immedi-
ately following the accident but also contains the claimant‘s de-
scription of how the accident occurred. 
Finally, identify potential experts necessary to the insured‘s de-
fense. In today‘s computer age, qualifications and background can 
be easily secured. Recommendations from other claim handlers 
and defense counsel are perhaps the quickest resources for quali-
fied referrals.  
 
Getting the Claimant’s Statement 
A claimant‘s statement is integral to any claim investigation. Thus, 
it should be done as early and as carefully as possible. An early 
statement ensures the claimant‘s sharp recollection of the inci-
dent. Also keep in mind that a claimant may develop an adversar-
ial relationship with the insurer and become less forthcoming over 
time.  
 
Take full advantage of a statement by preserving it via writing or 
recording. However, remember that factual materials are discover-

able, even if prepared in anticipation of litigation. Therefore, do 
not interject any personal biases or statements in the recording. 
Keep the claimant‘s responses narrowly tailored to the informa-
tion you are attempting to gather by carefully planning the ques-
tions ahead of time; then stick to your script. Short, simple ques-
tions requiring short, simple answers work best. However, invit-
ing a claimant‘s narrative sometimes reveals integral information 
that might not have otherwise been uncovered. 
 
Investigation and Surveillance  
If a lawsuit ensues, then your investigation notes are discoverable. 
However, your opinions are protected. An attorney‘s notes related 
to the investigation are generally not discoverable. Depending on 
the seriousness of the claim and the exposure for your insured, it 
may be advantageous to retain pre-litigation counsel to protect 
privilege and maintain confidential communications. If you are 
unsure as to what information to obtain from a witness, then you 
would be wise have counsel conduct the interview at a later date. 
 
Any report by an expert is discoverable. It is wise not have your 
expert write any formal report until the case reaches that point in 
discovery where experts are identified and reports produced.  
 
If used properly, surveillance of an injured claimant can be a vital 
tool for combating fraudulent claims. Surveillance videos and 
photographs are discoverable by the opposing party. The defen-
dant has the right to take a plaintiff‘s deposition before the sur-
veillance must be revealed. This rule encourages honesty and pre-
serves the impeachment value of the evidence in cases where a 
person‘s testimony is inconsistent with surveillance results. 
 
Surveillance cannot be withheld indefinitely. Courts frequently 
impose sanctions for failure to present any existing photographs, 
videos or investigator testimony, and some courts have barred the 
use of surveillance tapes at trial where the defendant failed to 
make those tapes available to the plaintiff prior to trial. 
Surveillance is discoverable, so it is a double-edged sword. It can 
either prompt a favorable settlement or a dismissal after an alleg-
edly injured claimant is shown doing vigorous yard work. It can 
also reinforce a claimant‘s allegations by showing his frequent 
struggles with routine tasks and regular trips to his physical ther-
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Expert’s Corner cont’d 

apy clinic. Thus, remember that surveillance, although powerful, 
is not necessarily appropriate in every claim. Having no investiga-
tion and surveillance early in a claim may be better than later pro-
ducing damaging evidence that could impact any settlement. 
 
Demanding Preservation 
Spoliation refers to the destruction, alteration, or concealment of 
evidence. A claimant who intends to file a lawsuit has a duty to 
preserve the evidence. A claimant‘s fault in disposing or otherwise 
altering the product at issue can be a strong negotiating point or 
may result in court imposed sanctions, including dismissal of the 
case.  
The spoliation doctrine is most applicable in cases involving a fire 
scene or an alleged manufacturing defect. When a claimant asserts 
that a defective product started a fire, only by inspecting the fire 
scene can cause-and-origin fire experts determine whether the 
product was the source of a fire, or whether the fire had other 
alternative sources. The spoliation doctrine also applies in manu-
facturing defect cases where the claimant alleges that one product 
manufactured or sold by the defendant was somehow danger-
ously different from the rest of its product line. Without the spe-
cific product at issue as evidence, the manufacturer cannot defend 
any alleged defect theory.  
 
As a claim handler, you should immediately demand the claimant 
preserve a product or fire scene until a proper inspection can be 
conducted by your experts. If the claimant intends to inspect or 
test the product with his own experts, then request they present a 
proposed written protocol that details what they intend to do, 
step-by-step. It is the claimant‘s responsibility to develop the pro-
tocol — the claimant is asserting a defect/malfunction in your 
client‘s manufactured product. It is the claimant‘s expert who is 
responsible in developing the proposed protocol. Your expert 
should review that protocol and either agree or object to it. Dur-
ing inspection, your representative and/or expert should not 
demonstrate how the product should be used.  
 
Obtain the claimant‘s written proposed protocol for your client 
and defense expert to review in advance of any inspection/
testing. Be certain that component manufacturers are on notice 
and invited to the inspection/testing in addition to any installa-

tion/service contractor and their respective experts. It is a claim-
ant‘s responsibility to notice those parties; however, as long as the 
claimant is looking at the ‗deep pocket‘ product manufacturer, he 
may not notify other parties. In defending your client‘s product, 
get those other parties into the claim for their potential exposure.  
 
In product liability cases, the product itself is the most crucial 
piece of evidence. If the product is destroyed and the claimant is 
at fault, then the claimant‘s case may also be destroyed. 
 
Limitation Periods 
The statute of limitations refers to the time limit an injured per-
son has for commencing a lawsuit. In Pennsylvania product liabil-
ity cases, there are two limitations periods. Tort actions (strict 
liability and negligence) are subject to a limitation of two years. 
Breach-of-warranty claims generally invoke a four-year period. 
 
In a product liability action sounding in negligence or strict liabil-
ity, the limitation period begins to run as soon as the right to 
bring suit arises (when the claimant knows or reasonably should 
know that damages occurred). No consideration is given to when 
the product was sold or manufactured.  
 
The limitation period for breach-of-warranty claims begins to run 
when the product is purchased by the claimant. It makes no dif-
ference when a person discovers the breach of warranty; all that 
matters is that the lawsuit is filed within four years of the pur-
chase. 
 
BY : 
NANCY WINSCHEL  
AND  
NATHAN KOSTELNICK 
 
Published: 
 7/7/2009  
Claims Magazine 

 
 

http://www.claimsmag.com/Pages/Claims-Magazine-Author.aspx?key=Nancy%20Winschel%20and%20Nathan%20Kostelnick
http://www.claimsmag.com/Pages/Claims-Magazine-Author.aspx?key=Nancy%20Winschel%20and%20Nathan%20Kostelnick
http://www.claimsmag.com/Pages/Claims-Magazine-Author.aspx?key=Nancy%20Winschel%20and%20Nathan%20Kostelnick


Page 6 AICA BULLETIN 

Although we just held the 2009 Golf Tournament, we are already preparing for the next one.  We have noticed over the past 
few years that there has been a high demand for sponsorships at specific holes and course locations.  We, as board members, 
have decided it would be best to have a raffle for those ―high demand‖ locations in order to even out the playing field for 
booth reservations. 

The raffle will take place during the Thursday October 15th dinner meeting. Keep in mind that you or a fellow employee 
must attend to participate in the this raffle.  Entry fee for Raffle: $250.  Registration forms available at www.aicaonline.org.  
Payments and forms due by October 10, 2009. 

Prime Sponsorships: Hole 1, Hole 10, Putting Green & Club House  
 

$1000 Head Prime Sponsor 
Banner, Tee Box Sign & 2 BBQ Lunch Tickets Included 
Requires deposit of $250 
*Registration for Head Sponsor will have priority in raffle. Multiple registrations will require raffle with remaining 
first choice in Prime Sponsorships. 
 

$  500 Prime Sponsorships 
Tee Box Sign & 2 BBQ Lunch Tickets Included 

 Requires deposit of $250 
*Registered companies will be raffled for choice of remaining Prime Spon-
sorships or remaining sponsorships available. 
 

2010 Golf Tournament Details 
 
Friday, April 30, 2010   7:00 am 
Stonecreek Golf Club      
4435 E Paradise Village Parkway South 
 
$  250 Chipping, Beverage Cart, Hole Sponsorships 
 Includes Company Sign & 2 BBQ Meal Tickets* 
$  125 Breakfast Sponsor  
$  125 Grab Bag Sponsorship 
$  950 18 Green Pin Logo Flags – Deadline March 15, 2010 
$  650 Golfers Cart Sponsor 
$1000 Head Sponsor- Banner & Tee Box Included 
 

2010 Golf  Tournament Sponsorships 
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2009 Golf  Tournament Recap 

The 2009 AICA Golf Outing May 1 at Stonecreek Golf Club was a suc-
cess for the AICA and hopefully for all the vendors and players who par-
ticipated in tournament play. 
 
A special thanks to the tournament Head Sponsor: American Technolo-
gies, Inc. and Sponsors: Absoult Restoration, Anderson Engineering of 
New Prague, Inc,  Arizona Fire & Water Restoration, Inc,  Butlers Resto-
ration Drycleaning, Construction Analytics, LLC, CRDN of Arizona, 
Bell Cleaners, CRS Temporary Housing, Crawford & Company, DMA 
Insurance Housing Assistants, Damage Control, LLC, Desert Dry, 
Emergency Restoration Experts,  Frontier Adjusters, Haag Engineering 
Company, Marriott ExcuStay Insurance Housing, Phoenix/Rampart In-
vestigations & Engineering, Pinnacle Restoration, LLC, Professional In-
vestigative Engineers, Rimkus Consulting Group, SOS Restoration, 
LLLP, Sun-Brite Fire & Water Restoration, Inc., Sun Country from 

Yuma/Lake Havasu, TASA Network & Service Solutions, and Westwind Builders. Thank you also for the great hole prizes 
raffled at the luncheon after the tournament.  
 
A special thank you to the AICA board members: Joe Hendren, Alaina Boersen, Robin Link, Jennifer Kimbrell and Kathy 
Tuley, for doing a great job at the registration table, luncheon raffle and pictures. Thanks to Matt Kittleson for the golf out-
ing pictures on the website: www.aicaonline.org.  
               
Plan for the 2010 AICA Golf Tournament set for April 30, 2010 at Stonecreek The Golf Club, 7:00 a.m. shotgun start.  Reg-
istration for play and sponsorship opportunities will be available early fall through the www.aicaonline.org.   
 
Any questions on the upcoming tournament, please contact Dale Schantz, Schantz Construction at (623) 825-7872. 

http://www.aicaonline.org
http://www.aicaonline.org/


Arizona insurance claims 

association 

We’re on the 

web!

www.aicaonline

.org 

2303 N. 44th Street, 

Suite 14-1502 

Phoenix, AZ  85008 

JOIN THE AICA TODAY 
 

Membership in the Arizona Insur-
ance Claims Association is both 
valuable and affordable.  Our an-
nual membership rates are as fol-
lows: 
 
$25 - Adjusting Members 
$75—Associate Members (service 
companies) 
 
With your membership you will 
receive discounts to the monthly 
meetings as well as other events 
and educational opportunities 
throughout the year. 
 
Membership forms are available 
online at www.aicaonline.org. 

SUGGESTION BOX 
 
We want your input about what 
you want to hear and/or learn 
about at our monthly meetings. 
 
Some of the things you can pro-
vide input on are: 
 

 Guest speakers 

 Meal suggestions for the    
meetings 

 Feedback on our website 
 
 
Go to www.aicaonline.org and 
click on the Feedback Form link to 
submit your suggestions. 
 

 

AICA LUNCH  
MEETINGS 

 
We know that your time away 
from work is valuable and would 
to accommodate our members and 
guests who can only attend meet-
ings during work hours.   
 
That is why the Board is exploring 
the idea of holding 2 meetings a 
year during the lunch hour—1 in 
spring and 1 in fall. 
 
Please go to www.aicaonline.org 
and click on the We Need Your Vote 
icon and let us know if this is 
something you would like. 

AICA News & Information 


