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December Meeting 

 
 
 
 
 
 

 

JOINS THE AICA THIS HOLIDAY SEASON  
FOR CASINO NIGHT 

 
TOYS FOR TOTS AND THE ARIZONA INSURANCE CLAIMS  
ASSOCIATION JOIN TOGETHER THIS HOLIDAY SEASON TO  

HELP THE LESS FORTUNATE CHILDREN THROUGHOUT THE  
UNITED STATES EXPERIENCE THE JOY OF CHRISTMAS.    

 
COME FILL YOUR HEART WITH HOLIDAY CHEER THIS SEASON BY           

DONATING A NEW $25 GIFT PER ATTENDEE FOR A CHILD IN NEED AND 
JOIN US FOR A NIGHT OF GAMING, FUN AND DINNER  - ALL FOR FREE!!!! 

 
WHERE:  DOUBLETREE HOTEL 
  320 N. 44TH STREET IN PHOENIX 
  NORTHWEST CORNER OF 44TH STREET AND VAN BUREN 
 

WHEN:  THURSDAY, DECEMBER 17, 2009 
 

TIME:  REGISTRATION FROM 6:00–7:00 PM    
  HOLIDAY HAM BUFFET STYLE: 6:30-8:00 PM 
  CASINO GAMING: 7:00 – 10:00 PM 
  PRIZE GIVE-AWAY AND ANNOUNCEMENTS: 10:00 –11:00 PM 
   
  DJ AND MUSIC SUPPLIED BY ALEX ORTEGA 
 
$$$$    SPONSORSHOPS FOR THIS EVENT ARE STILL AVAILABLE    $$$$ 

 
INTERESTED? CONTACT JENIFER KIMBRELL, MEMBER AT LARGE 

AT (480) 206-4297 OR AICA@PINNACLERESTORE.COM 
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President’s Message 
It is official, we have our new board set for 2010.  The 
new offices are: 
 
Todd Van Sant, President 
Robin Link, Vice President 
Bruce McNeil, Treasurer 
Ana Garcia, Secretary 
Jenifer Kimbrell, Member at Large 
Alana Boersen, Member at Large 
Rita Megui, Member at Large 
Nanette Varela, Member at Large 
 
Welcome new board members! 
 
Our December meeting will be our Christmas event. 
You will see additional information in the newsletter 
about the event.  I only want to add this will be an ex-
tremely fun event so please plan to attend.  We are going 
to provide some very nice door prizes for some of the 
lucky guests. 
 
Please keep checking the website as we are adding new 
information regularly.   
 

Our email blasts have become very popular for getting 
information out to the general AICA population.  The 
AICA will be implementing new fees for companies 
who wish to utilize our database of names for advertis-
ing educational events they are sponsoring.    For mem-
ber companies the fee will be $150 per event.  Non 
member companies fee will be $300 per event.  This fee 
will include two separate email blasts per event.  Our 
database has over 1,200 names and is growing.  
 
Don’t forget that beginning January 2010 insurance 
company adjusters will be able to attend the monthly 
meeting at no charge.  Also, the free meals for adjusters 
and paid meals will receive one complementary drink 
ticket for the social hour.  Please pass the word to your 
insurance adjuster contacts so they are aware.  We will 
be limiting the free dinner meeting seating as we only 
have room for so many people.  Please look for final 
details on this in next month’s newsletter and website. 
 

Joe Hendren 
(480) 563-3838  Telephone 
(480) 563-3939  Fax 
phoenix@americlaim.com 
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Expert’s Corner—Defense Cost Reimbursement 
A Fact for the Insurer Can Be a Surprise for 
the Insured   
The duty of an insurer to defend an insured under the terms 
of a commercial general liability (CGL) coverage form is an 
accepted part of the form’s insuring agreement. Insurers 
have generally had no problem with the judicial interpreta-
tion that this duty to defend is separate from and broader 
than the duty to indemnify. Insureds take it for granted that 
once the insurer assumes the defense of the insured, the in-
surance company will pay the legal expenses involved in de-
fending them.  
 

Some insureds may find it surprising that the insurer can get 
reimbursement from the insured for some of those legal 
costs expended. It is true that the current standard general 
liability policy does not alert the insured that he may have to 
reimburse the insurer for some defense costs, but this right 
of reimbursement has a solid foundation in the law. 
 

A Look at Case Law 
One of the more enlightening court decisions in this area is 
Buss v. Transamerica Insurance Company, 939 P.2d 766 (Cal. 
1997). In this case, the California Supreme Court decided 
that an insurer may seek reimbursement from an insured for 
defense costs.  

Transamerica undertook the defense for one allegation 
against the insured out of 27 causes of action. The insurer 
sent out a reservation-of-rights letter and, at the same time, 
notified the insured that defense costs incurred (or to be 
incurred) were to be reimbursed if it was determined that 
there was not coverage. After the lawsuit against Buss was 
settled, Transamerica did, indeed, seek reimbursement for 
some defense costs. Buss resisted, and the result was a law-
suit between the insured and the insurer. 
 

When the case got to the California Supreme Court, that 
court stated that California law clearly allows insurers to be 
reimbursed for attorneys’ fees and other expenses paid in 
defending insureds against claims for which there was no 
obligation to defend or indemnify. The court held that an 
insurer may seek reimbursement from an insured for defense 
costs as to claims that are not even potentially covered under 
the liability policy, and that those specific costs that can be 
allocated solely to claims not even potentially covered by the 
policy can be reimbursed. 
 

The court went on to say that the right of reimbursement is 
implied in law as quasi-contractual and thus does not have to 
be expressed in the policy. This right is based on the unjust 
enrichment theory in that the insured did not pay a premium 



Page 4 
AICA BULLETIN 

Expert’s Corner cont’d 

for claims not covered by the policy, and that if the insurer 
had to pay the costs of defending such claims, the insured 
was getting a benefit without paying for it. 
 

A more recent case that reinforces the Buss decision is Scotts-
dale Insurance Company v. MV Transportation, 115 P.3d 460 
(Cal. 2005). The court ruled in this decision that an insurer 
that properly reserved its rights was entitled to reimburse-
ment for defense costs advanced to its insured after it was 
judicially determined that no duty to defend ever arose be-
cause the third-party lawsuit against the insured never sug-
gested the possibility of a covered claim. 
 

The insurer’s duty to defend its insured and the extent of 
that duty are rooted in basic contract principles: the insured 
pays for a defense against third-party claims that are poten-
tially covered by its policy, but no more. Thus, where the 
insurer, acting under a reservation of rights, has financed 
the defense of claims as to which it owed no duty of de-
fense, it is entitled to restitution. Otherwise, the insured, 
who did not Note that the case for reimbursement is not 
based solely on legal contractual grounds. The court in the 
Buss case upheld reimbursement also because "it makes 
good sense." The idea behind this reasoning is expressed 
well in that decision. The court stated that "without a right 
of reimbursement, an insurer might be tempted to refuse to 
defend against an action in any part …. With such a right, 
the insurer would not be so tempted, knowing that if a de-
fense of claims not even potentially covered should necessi-
tate any costs, it would be able to seek reimbursement [for 
those costs]." 
 

In other words, the insurer might hesitate to defend claims 
against the insured unless it knows it can get back the de-
fense costs expended in defense of claims not covered by 
the policy. Any hesitation on the part of the insurer could 
translate into a less than capable defense effort for the in-
sured and a possible bad-faith lawsuit, neither of which is 

good for any party to the insurance contract. 
 

A majority of jurisdictions that have faced the issue have 
decided that the insurer does have a right of reimbursement 
against the insured — examples come from California, Flor-
ida, Montana, and the Sixth Circuit. These courts have 
found a common thread in their pro-reimbursement deci-
sions: The claim against the insured is one that is not cov-
ered under the terms of the policy, and the insurer has told 
the insured up front that it has the right to seek reimburse-
ment of certain defense costs. 
 

Differing Opinions 
Of course, the minority position also exists. The U.S. Court 
of Appeals for the Third Circuit offered the groundwork 
for those courts that reject the right of reimbursement of 
defense costs in a 1989 decision, Terra Nova Insurance Com-
pany v. 900 Bar, Inc., 887 F.2d 1213. Basing the ruling on its 
reading of Pennsylvania law, the Court of Appeals said that 
it found no Pennsylvania authority that permits an insurer 
who defends under a reservation of rights to recover de-
fense costs from its insured.  
 

Moreover, the court said that a rule permitting such recov-
ery would be inconsistent with the legal principles that in-
duce an insurer’s offer to defend under a reservation of 
rights. The court reasoned this way:  
 

"Faced with uncertainty as to its duty to indemnify, an in-
surer offers a defense under a reservation of rights to avoid 
the risks that an inept or lackadaisical defense of the under-
lying action may expose it to if it turns out that there is a 
duty to indemnify. At the same time, the insurer wishes to 
preserve its right to contest the duty to indemnify if the 
defense is unsuccessful. Thus, such an offer is made at least 
as much for the insurer’s own benefit as for the insured’s. If 
the insurer could recover defense costs, the insured would 
be required to pay for the insurer’s action in protecting itself 
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Expert’s Corner cont’d 
against the estoppel to deny coverage that 
would be implied if it undertook the defense 
without reservation." 
 

In other words, the insurer is protecting itself 
as much as the insured by providing a defense, 
so there is no reason why the insurer should 
get any reimbursement. It is benefitting as 
much as the insured. 
 

More recent court rulings on the subject have 
centered on the point that, absent an express 
provision in the insurance policy that the in-
surer is entitled to reimbursement of defense 
costs in the event that a court determines that 
the insured has no coverage, the insurer has no 
right to later attempt to amend the insuring 
contract by claiming a right to reimbursement 
in a reservation-of-rights letter. Cases from 
Illinois, Pennsylvania, Minnesota, and the 4th 
Circuit Court of Appeals support this idea. 
 

Regardless of the legal view of reimbursement 
of defense costs, those in the insurance indus-
try have to consider a non-legal issue: the attitude of the 
insured. Not many insureds expect to pay a premium for 
insurance coverage, and then pay again to reimburse the 
insurance company for defending the insured. Insureds 
could consider this a double hit, just another tactic by insur-
ance companies to get more money out of the insurance 
consumer. In such a case, the insured would either file a 
lawsuit or drop the insurer, either way a losing course for 
the insurance industry. 
 

Is there a way to avoid this problem? The answer, as with 
so many other things, is education. If it has decided to seek 
reimbursement as a matter of business, the insurer has to 
take the responsibility to inform the insured of this deci-

sion, and this disclosure should be within the insuring 
agreement of the policy. The insurer should tell the insured 
before a claim or lawsuit arises that any money spent on 
defense costs for losses that are not covered by the policy 
will have to be paid back to the insurer. This may not make 
the insureds think better of the insurance industry, but it 
certainly would remove the surprise of reimbursement and 
therefore avoid more resentment (and more lawsuits). 
 
BY DAVID D. THAMANN 
Published 11/5/2009  in the Claims Magazine 
 
David D. Thamann, JD, CPCU, ARM, is managing editor for the 
FC&S. He may be reached at dthamann@sbmedia.com.  
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 Absolut Restoration 

 Sun Country Restoration 

 Rainbow Restoration 

 FRST Team 

 CRDN of Arizona – Bell Drapery 

 Augspurger Komm Engineering 

 Desert Dry Restoration 

 Frontier Adjusters 

 Kowalski Construction 

 Service Master 

 GXS Construction 

 Damage Control 

Thanks to Our November Door Prize Donors! 
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2010 AICA Membership 

Join or renew your membership today.  Sign up and pay online at www.aicaonline.org or complete 
this form and mail it with your payment as noted below. 

 
AICA ANNUAL MEMBERSHIP FEES  

 
$25.00  Claims Adjusters 

$75.00 Associates (Service Companies) 
 

Please note that memberships are per person, not per company. 
 

 NEW MEMBER   RENEWAL 
 

Member Name:  ___________________________________________________________ 
 

Company:  _______________________________________________________________ 
 

Address:  ________________________________________________________________ 
 

City: ______________________  State: _____________  Zip Code:  _________________ 
 

Business Phone:  ____________________  Fax #:  _______________________________ 
 

E-mail Address:  __________________________________________________________ 
 

Licensed? (State):  _________________________________________________________ 
 

Mail completed form and check made payable to: 
 

AICA 
2302 N. 44th Street 
Phoenix, AZ  85008 

 
If  you have any questions regarding membership, please contact  

Jenifer Kimbrell at Jenifer@pinnaclerestore.com or at (480) 206-4297. 



Arizona insurance claims 
association 

We’re on the 
web!
www.aicaonline
.org 

2303 N. 44th Street, 
Suite 14-1502 

Phoenix, AZ  85008 

SUGGESTION  
BOX 

 
We want your input about what you want to hear 

and/or learn about at our monthly meetings. 
 
Some of the things you can provide input on are: 
 

Guest speakers 
Meal suggestions for the  meetings 
Feedback on our website 

 
Go to www.aicaonline.org and click on the Feedback 
Form link to submit your suggestions. 

 
 
 
 

AICA LUNCH  
MEETINGS 

 
We know that your time away from work is valu-
able and would to accommodate our members and 
guests who can only attend meetings during work 
hours.   
 
That is why the Board is exploring the idea of hold-
ing 2 meetings a year during the lunch hour—1 in 
spring and 1 in fall. 
 
Please go to www.aicaonline.org and click on the 
We Need Your Vote icon and let us know if this is 
something you would like. 

AICA News & Information 


